Universal jurisdiction has a relatively long history. There is evidence from the seventeenth century of recourse to this legal institution as a means of avoiding the existence of areas of impunity. State practice, however, is quite recent, emerging from the concepts of war crimes and crimes against humanity. Regardless of how they are classified or categorised, it is within this framework that terrorist acts need to be viewed.
Introduction
Any discussion of terrorism must start by addressing the difficulty of identifying the actual subject of debate, given that there is no legal definition of terrorism. One might even speak of 'terrorisms' 1 or, as Antonio Cassese puts it, a multifaceted criminal notion.
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In order to tackle the question of terrorism and universal jurisdiction, we will necessarily have to delimit those terrorist acts to which we are going to refer, given that universal jurisdiction for possible criminal prosecution of such terrorist acts will be dependent on the nature of those acts. Terrorism, even where it is a category of criminal offense, is not always accompanied by a specific typology. The criminalization of terrorism has been the subject of much work in the recent history of international law. However, it has yet to achieve the status it enjoys in some domestic legal orders, 3 despite attempts at definition. 4 For its part, universal jurisdiction is an international legal institution sufficiently understood by experts 5 but with little experience in state practice. Using Kennett C. Randall's definition, the International Law Association has stated that:
Under the principle of universal jurisdiction, a state is entitled, or even required to bring proceedings in respect of certain serious crimes, irrespective of the location of the crime, and irrespective of the nationality of the perpetrator or the victim. 6 Universal jurisdiction, therefore, is based fundamentally on the existence of the power to judge cases of international concern. Clearly, terrorism -in all its forms-may involve such cases.
For this reason, internal legal systems establish a division between courts. This differentiation of competences admits a specific domestic judge, without any relationship to the offences committed abroad, by and against foreign nationals. The Spanish National Court, for example, is the only court with competence in matters of terrorism. This competence has been defined within the framework of universal jurisdiction as a principle derived from international law that, based on a supranational interest, enables the domestic courts to exercise, on behalf of the international community, criminal jurisdiction for the prosecution of certain international crimes of first and second degree, regardless of the nationality of the victims and victimizers and the place where they were committed. 7 We need to define the legal nature of universal jurisdiction linking it with terrorism as a crime under international law. There are certain conventional aspects that justify the application of universal jurisdiction for terrorist acts within the framework of International Humanitarian Law, such as war crimes. However, there are also cases when those terrorist acts may be classified as crimes against humanity. It is easier to find this possible application of universal jurisdiction in the conventional framework of present treaties that specifically provide for terrorist acts, albeit with limitations. However, it is not exclusively confined to the conventional field, given the diverse nature of both universal jurisdiction and the international crime itself which results from the commission of terrorist acts. There are sufficient legal grounds of customary nature and state practice in this area to justify its application. Argentina, Belgium and Spain, to 3 See a brief history of the efforts to criminalize terrorism in Margariti, S, Defining International Terrorismbetween State Sovereignty and Cosmopolitanism (Springer, Asser Press, The Hague, 2017), 112-124. mention but a few, 8 have contributed enormously to the practice of universal jurisdiction and can serve as a basis for analysing practice and making a compendium of internal regulations that allow national courts to assume specific competences for the exercise of universal jurisdiction in this matter.
Like any legal institution, universal jurisdiction needs to be constructed; its boundaries need to be delineated and its content, limits and scope established. In short, it is necessary to enhance the competence of states to exercise universal jurisdiction. 9 This essay is not intended to enter into greater detail here on the conceptual levels of competence and jurisdiction, among other reasons, because there is already extensive legal literature on both aspects. I shall nonetheless take account of the particularities of these concepts in international law, since, as Professor Sánchez Legido states in his magnificent treatise on universal jurisdiction, these notions are polysemous. As he says 'one must clarify that, in the context of 'universal jurisdiction', the notion of jurisdiction alludes to a core of problems related to the projection of state competences in space'. 10 Moreover, the incursion of domestic law into this legal institution has led to talk of universal criminal and civil jurisdiction, as a corollary to that incursion, given that for international law that dichotomy was not necessary; international law always refers to reparation or satisfaction, whereas here we are talking about criminal sanctions or civil compensation, as if it were internal law. Does this mean that the two areas have become permeable to one other? And will this permeability be projected on the crime of terrorism which suffers from the same endogenous problems?
The methodology, then, is not simple; one must resort to more theoretical aspects, such as the legal nature of the institution and the establishment of standard and practice -both international and national. In this case, the Spanish experience is very useful for the formation of universal jurisdiction in the context of terrorist acts and this is the focus of this essay's contribution. I shall use a systematic methodology that will enable integration of the applicable legal norms. I shall also draw on primary sources, backed by international and national jurisprudence (from national courts that have already ruled on this matter) and secondary doctrinal sources that allow me to verify the initial hypothesis. Let us now turn to an analysis of these points, in the hope that the results will cast some light on a legal institution that is as much admired as it is reviled.
I. The Conventionality of the Crime of Terrorism as a War Crime and the Exercise of Universal Jurisdiction
The concept of terrorism has proved impossible to define at an international level and very difficult to specify at a regional level 11 . At national level, each state has defined the concept by incorporating different and even disparate elements. This has led to legal difficulties, inter alia with regard to the exercise of extradition. Other states have also addressed the regulation and practice of these issues. See, by way of example, Venezuela: Amnistía Internacional, Venezuela, La lucha contra la impunidad a través de la jurisdicción universal (Editorial Amnistía Internacional, 2010 I shall not draw the same distinction as Professor Norberg between international and transnational crimes 13 given that for the moment, this difference is not relevant to my analysis. I shall instead consider terrorism as a crime of international law, which may therefore be included among crimes eligible for the exercise of universal jurisdiction. Nor shall I consider terrorism as 'national' or 'international', since no such differentiation is made with regard to the legal right protected under international law. At most, one must accept the framework of competence of the jurisdiction, before coming to universal jurisdiction.
14 As Luz E. Nagle notes, 'The practices and customs of states regarding terrorism are inconsistent, and the rules applied to terrorism are yet to be settled through the "general assent" of nations'. 15 As the ICRC recognizes:
The current code of terrorist offences comprises 13 so-called 'sectoral' treaties' 16 adopted at the international level that define specific acts of terrorism. 17 There is also a draft Comprehensive Convention on International Terrorism that has been the subject of negotiations at the UN for over a decade. As has been calculated, the treaties currently in force define nearly fifty offences, including some ten crimes against civil aviation, some sixteen crimes against shipping or continental platforms, a dozen crimes against the person, seven crimes involving the use, possession or threatened use of 'bombs' or nuclear materials and two crimes concerning the financing of terrorism'.
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The first international treaties to make mention of terrorism and terrorist acts were within the framework of International Humanitarian Law. In effect, Art. 33 of the IV Geneva Convention 1949 states that '[c]ollective penalties and likewise all measures of intimidation or of terrorism are prohibited' (emphasis added). Art. 4.2 d) of Additional Protocol II prohibits 'acts of terrorism' at all times and in all places; and Art. 13-2 also includes a prohibition on 'acts or threats of violence the primary purpose of which is to spread terror among the civilian population'. This framework of prohibitions entails the commission of war crimes.
In the law of armed conflicts, especially in the context of non-international armed conflicts, a problem is created by the broad scope often given to the concept of terrorism. Therefore, as the ICRC recognizes, 'the term 'terrorist act' should be used, in the context of an armed conflict, only in relation to the few acts specifically designated as such under IHL treaties, and should not be used to describe acts that are lawful or not prohibited by IHL'. 19 Moreover, the ICRC goes on to say, While there is clearly an overlap in terms of the prohibition of attacks against civilians and civilian objects under both IHL and domestic law, it is believed that, overall, there are more disadvantages than advantages to additionally designating such acts as 'terrorist' when committed in situations of armed conflict (whether under the relevant international legal framework or under domestic law). Thus, with the exception of the few specific acts of terrorism that may take place in armed conflict, it is submitted that the term 'act of terrorism' should be reserved for acts of violence committed outside of armed conflict. 20 Sassòli argues that these articles are irrelevant to an analysis of terrorism, since they do not reflect the way in which terrorist acts are generally presented. He considers that the perpetrators of terrorist acts do not usually target the people under their power, do not seek to force their (potential) victim to refrain from doing an act and do not act in response to a hostile act. 21 He, therefore, considers acts directed against the persons in the hands of perpetrators of terrorist acts and terrorist acts directed against the civilian population to be two different things. However, this article contends that such distinction would lead us to the absurd position of not considering hostage-taking or torture to be terrorism, for example, even when their aim is to terrorize. In any case, the Tribunal for the Former Yugoslavia has not applied this distinction, detailing the customary character of the rule, which goes beyond the conventional norm itself.
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I do appreciate the problem Sassòli highlights; on occasions, in the context of an armed conflict, there may be a legitimacy that would not arise in a situation of nonarmed conflict. For example, when an attack is directed against military installations, the classification of the action will differ depending on whether or not an armed conflict existed at the time. While this is certainly true, the classification of the crime is the responsibility of the courts, based on all the variables of the case and the circumstances in which it occurs. In the framework of IHL, not only have these criminal conducts been punished, but the right to exercise universal jurisdiction has been established, since the obligation to try or extradite has been established and no criminal jurisdiction has been excluded. Therefore, the corollary to this obligation aut dedere aut judicare and the obligation not to exclude any other criminal jurisdiction is the conventional possibility of using universal jurisdiction. At heart, as Thomas W. Simon states, 'Universal Jurisdiction gives effect to the obligation erga onmes to prosecute universal prohibitions without regard to classical grounds for jurisdiction'. 23 Each High Contracting Party shall be under the obligation to search for persons alleged to have committed, or to have ordered to be committed, such grave breaches, and shall bring such persons, regardless of their nationality, before its own courts. It may also, if it prefers, and in accordance with the provisions of its own legislation, hand such persons over for trial to another High Contracting Party concerned, provided such High Contracting Party has made out a prima facie case. 25 As can be seen, the scope of this obligation is not limited to the principle of aut dedere aut judicare but extends to full universal jurisdiction. Naturally, we must not forget that this only applies to serious infractions. As Flory and Higgins recognizes, 'In that context we could say "terrorism" is a crime which allows universal jurisdiction'. The High Contracting Parties and the Parties to the conflict shall repress grave breaches, and take measures necessary to suppress all other breaches, of the Conventions or of this Protocol which result from a failure to act when under a duty to do so.
It therefore refers to an obligation on the High Contracting Parties, whether or not they are parties to the conflict, to 'repress' and 'take measures necessary to supress all other breaches ... which result from a failure to act when under a duty to do so' by any State Party. It therefore accepts universal jurisdiction provided it is admitted in domestic law. Obviously in all these international treaties and as we shall see, there is an identification between jurisdiction and jurisdictional competence. I believe they are referring to jurisdictional competence.
The High Court of Brussels decided to close a case, interpreting that the Belgian Law of 16 June 1993 on the suppression of serious crimes of International Humanitarian Law should only be applied when the defendant is under the territorial jurisdiction of Belgium. This judgement was later overturned by the Cour de Cassation, in its judgment of 12 February 2003, which reaffirmed the absolute nature of universal jurisdiction. 33 These divergences sparked parliamentary debate, and the act of 16 June 1993, on the suppression of serious crimes of International Humanitarian Law had to be repealed and replaced by another, the Act of 5 August 2003 on the repression of serious violations of International Humanitarian Law. 34 While proposals have been made on the status that should be afforded to authors of terrorist acts in situations of armed conflict, 35 they are not relevant to this discussion.
II. The Conventionality of the Crime of Terrorism as a Crime against Humanity and the Exercise of Universal Jurisdiction
The term 'crimes against humanity' was first used in 1915 by the allied powers in the First World War, in condemning the mass killing of Armenians by Turkey. After the Second World War, the term was included in the Agreement of the United Kingdom of Great Britain and Northern Ireland, the United States of America, France and the Union of Soviet Socialist Republics for the prosecution and punishment of the major war criminals of the European Axis, signed in London, on 8 August 1945. Crimes against humanity: namely, murder, extermination, enslavement, deportation, and other inhumane acts committed against any civilian population, before or during the war, or persecutions on political, racial or religious grounds in execution of or in connection with any crime within the jurisdiction of the Tribunal, whether or not in violation of the domestic law of the country were perpetrated. 40 However, no general codification of this kind of crime against humanity was made until the 1998 Rome Statute establishing the International Criminal Court. 41 The Statute offers a definition of crime against humanity for different acts (such as murder, extermination, enslavement, deportation or forcible transfer of population, etc.) when they are committed 'as part of widespread or systematic attack directed against any civilian population with knowledge of the attack' (Art. 7). The elements of crimes against humanity may be compatible with those of the crime of terrorism or any terrorist acts codified: the physical element, the contextual element and the mental element.
As I shall explain, there are eighteen international treaties that allude to certain acts of terrorism as crimes of international law. 42 All of these terrorist acts are perpetrated under conditions to make them classifiable as crimes against humanity (since they include the elements of crimes against humanity). They may, therefore, qualify for universal jurisdiction, without requiring conventional references on the exercise of universal jurisdiction in all cases. While none of these international conventions make explicit mention of the principle of universal jurisdiction, one may deduce from their respective texts the 38 imposition of the principle of aut dedere aut judicare, 43 the preference of jurisdictions in relation to the place of commission of the crime, the nationality of the offender or the place of detention and the reference to any other criminal jurisdiction. According to this paper, these also refer to universal jurisdiction -that is, the possibility that a person may be tried by any state for terrorist acts committed abroad, against nationals or even against non-nationals. 44 This is also the opinion held by most doctrines, Spanish 45 or otherwise.
46
In addition, there have been cases in which it is adjudged that the issue is not the right of the state to universal jurisdiction, but the obligation of aut dedere aut judicare, even if this is not formally included in a treaty. This is an advantage to considering some terrorist acts as crimes against humanity. 47 The consequences of many terrorist acts may be covered by other crimes, such as genocide, torture and these crimes are crimes against humanity.
The German Constitutional Court was called upon to interpret Article 7 of the Convention on the Prevention and Punishment of the crime of genocide of 9 December 1948 (which states that 'For the purposes of extradition, genocide and the other acts listed in Article III will not be considered as political offenses. The Contracting Parties undertake, in such a case, to grant extradition in accordance with their legislation and current treaties'). The court judged that Germany had an absolute obligation to extradite or prosecute. It also stated that the 'Federal Republic of Germany would be obliged to comply with an extradition request from Bosnia-Herzegovina'. 48 In the Scilingo Case of 19 April 2005, the Spanish National Court sentenced the captain of an Argentine Corvette to 640 years in prison for crimes against humanity resulting in 30 deaths with malice aforethought [alevosía], illegal detention and torture. This is, therefore, an example of the exercise of universal jurisdiction, for crimes classified as crimes against humanity, committed abroad, by foreign citizens, against foreign citizens.
49 Crimes against humanity include terrorist acts. 50 Today, the court would be unlikely to have reached the same conclusion, given that Spain has substantially amended its legislation on the attribution of competence for terrorist offenses for the exercise of universal jurisdiction. In this regard, Art. 23-4º of the Organic Law of Judicial Power lists terrorism as one of the crimes for which Spanish judges may exercise universal jurisdiction, without limitation: d) Crimes of piracy, terrorism, trafficking in toxic, narcotic or psychotropic substances, trafficking in persons, crimes against the rights of foreign nationals and crimes against the safety of maritime navigation committed in maritime areas 43 in the cases provided for in the treaties ratified by Spain or the normative instruments of an international organization of which Spain is a member.
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Thus, the only restriction is that such acts must be 'provided for in the treaties ratified by Spain or the normative instruments of an international organization of which Spain is a member'. Curiously, however, the following section establishes a specific type which it also calls 'terrorism', but for which it establishes many more limitations: The same is true in relation to terrorist acts against the security of international civil aviation (in the cases provided for in the Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation, signed in Montreal on 23 September 1971, and in its Supplementary Protocol signed in Montreal on 24 February 1988) or on the physical protection of nuclear materials (provided that it has been committed by a Spanish citizen). Within the framework of international law, it has not been possible to reach an agreement on a definition of the crime of terrorism, which could have constituted a hostic humani generis or delicta iuris gentium created in the Statute of Rome establishing the International Criminal Court. However, in Resolution E of Annex I to the Final Act of Rome, the United Nations Plenipotentiaries recognise that: 'terrorist acts, by whomever and wherever perpetrated and whatever their forms, methods or motives, are serious crimes of concern to the international community'. to arriving at an acceptable definition and their inclusion in the list of crimes within the jurisdiction of the Court.
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Why is it important to consider that some terrorist acts may constitute crimes against humanity? The answer is simple: by doing so, we pave the way for the exercise of universal jurisdiction. 55 Judge Garzón has acknowledged that regarding the inclusion of organizations, there is no doubt regarding the suitability of para-state, paramilitary and terrorist organisations, provided that the acts created in Article 7 are part of a generalized and systematic attack against a sector of the civilian population, forming part of a preconceived plan directed against that sector, determined by its permanent or transitory characteristics (trade union, corporate cultural, economic, national, rational characteristics, etc.) For all these reasons, in cases such as terrorism by Islamic organisations, ETA, the IRA, FARC, etc., their actions may in some cases be classified as crimes against humanity and be submitted to the International Criminal Court.
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However, for a crime of terrorism to constitute a crime against humanity certain specific circumstances are required. Emilio Cárdenas lists three:
• First, it must be framed in a wider, extended and systematic strategy. It must be part of a flow of terrorist attacks, with some central or higher element of planning -that is to say, it cannot simply consist of an isolated episode.
• Second, it must involve violent attacks perpetrated against the civilian population, since attacks targeting the military may constitute war crimes, depending on the circumstances.
• Third, there must be knowledge and intent on the part of the perpetrators -clearly a frequent condition.
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Those who commit such crimes may therefore be assured of universal persecution preventing their impunity. 58 For example, September 11 is different because of its context and its magnitude. By its sheer size, its wantonness, its ferocity, its callousness, its suddenness, the means used, the thousands of innocent civilians destroyed in minutes, September 11 qualifies as a crime against humanity, a category which, unlike 'terrorism', is well defined in international law and carries the common responsibility of humankind. With regard to this analysis, very significant international jurisprudence exists considering acts of terrorism to be crimes against humanity. 61 For example, in the Sebrenica case, the ICTY characterised 'the crimes of terror and the forcible transfer of the women, children and elderly at Potocari as constituting crimes against humanity'.
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In the Kvocka case, the ICTY states that the use of concentration camps to terrorise Muslims, Croats and other non-Serbs detainees was considered to be a crime against humanity. 63 In the Tadic Case, the ICTY considered that the creation of an atmosphere of terror in the camps was a form of persecution. Do any of these international conventions mention the possibility of exercising universal jurisdiction? The first thing to note is that these international agreements are only operative when the acts committed have a transnational element, that is, they do not operate when the terrorist act is committed within a state, by and against citizens of that state. 66 To take just one example, Article 3 of the International Convention for the Suppression of Terrorist Bombings 1997 expressly states that This Convention shall not apply where the offence is committed within a single State, the alleged offender and the victims are nationals of that State, the alleged offender is found in the territory of that State and no other State has a basis under article 6, paragraph 1, or article 6, paragraph 2, of this Convention to exercise jurisdiction, except that the provisions of articles 10 to 15 shall, as appropriate, apply in those cases. 67 However, the fundamental bases of all these treaties against terrorist acts are intended to prevent impunity from occurring because there may be spaces where the pursuit and/or prosecution for these crimes may be avoided. Therefore, the principle of territoriality (which entitles the territorial state, including its ships and aircraft, to take pertinent penal actions) will operate. The principle of active nationality may also operate when the crime has been committed abroad by a national, against whom criminal action may be taken, in the event that there is no possibility of extraditing own citizens. The principle of passive nationality may also operate, i.e. when the victim has previously been a national.
Finally, the principle of conventional universal jurisdiction operates when the perpetrator of a terrorist act committed abroad is in national territory and cannot be extradited or when the state does not wish to extradite him, in exercise of the Principle of aut dedere aut judicare. 68 The State Party in the territory of which the alleged offender is present shall, in cases to which article 6 applies, if it does not extradite that person, be obliged, without exception whatsoever and whether or not the offence was committed in its territory, to submit the case without undue delay to its competent authorities for the purpose of prosecution, through proceedings in accordance with the laws of that State. Those authorities shall take their decision in the same manner as in the case of any other offence of a grave nature under the law of that State.
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This is also consistent with certain resolutions of the Security Council, such as Resolution 1373 (2001) 70 This obligation to exercise the principle of aut dedere aut judicare, where judicare is understood as prosecution, is a general principle that generates an obligation of result. 71 While it is true that the legal institution of universal jurisdiction need not necessarily be identified with the principle of aut dedere aut judicare, the direct link is obvious, as the Report on the Obligation to Extradite or Judge (aut dedere aut judicare) by Mr. Zdzislaw Galicki, Special Rapporteur of the United Nations, in 2006 clearly states. 72 After all, the principle aut dedere at judicare derives from the principle of universality. 73 Therefore, the principle of aut dedere aut judicare implies an implicit qualification for the exercise of universal jurisdiction.
IV. Non-Conventional Grounds for the Application of Universal Jurisdiction for Acts of Terrorism
Like any other international legal norm, the powers attributed to the state for the exercise of universal jurisdiction may have the nature of customary law and even general international law, as a legal principle. A state could, therefore, exercise its right to universal jurisdiction -even in the absence of a conventional norm to protect it-on the grounds of customary norms or legal principles of international law.
Professor Sánchez Legido has conducted a rigorous study of the degree of consensus among conventional parties, to determine whether the presence of the principle of universal jurisdiction can be observed in general international law. He concludes that there are signs pointing to the existence of a general consensus, in favour of universal jurisdiction, only with respect to the serious infractions provided for in the 1949 Geneva Conventions and Additional Protocol I, torture, human trafficking, drug trafficking and crimes against the safety of air navigation. 74 That is to say, he includes terrorist acts in the context of armed conflicts, torture or terrorist acts against air navigation. Professor Legido's doctrine is only partially valid although I understand his grounds for this statement. I have nothing to add on war crimes (especially when they become crimes against humanity), torture or crimes against air navigation (I would also include maritime navigation). I believe that in addition to genocide, he ignores other crimes related to terrorism, which today would not be excluded.
The basis of universal jurisdiction, then, even for conventionally established crimes, must be exclusively conventional for the crimes recognized in these international treaties. Today, one could not maintain that the principle of universal jurisdiction cannot be applied to the crime of genocide or the use of non-conventional weapons or bombs on the grounds that they are not covered by convention. The same is true for torture, for example. Moreover, the International Criminal Tribunal for the former Yugoslavia stated that at the individual level, that is, that of criminal liability, it would seem that one of the consequences of the jus cogens character bestowed by the international community upon the prohibition of torture is that every State is entitled to investigate, prosecute and punish or extradite individuals accused of torture, who are present in a territory under its jurisdiction. Indeed, it would be inconsistent on the one hand to prohibit torture to such an extent as to restrict the normally unfettered treaty-making power of sovereign States, and on the other hand bar States from prosecuting and punishing those torturers who have engaged in this odious practice abroad. This legal basis for States' universal jurisdiction over torture bears out and strengthens the legal foundation for such jurisdiction found by other courts in the inherently universal character of the crime. 75 Kamminga, for example, recognizes that even
States not parties to the Convention against Torture are entitled, but not obliged, to exercise universal jurisdiction in respect of torture on the basis of customary law... Perpetrators of torture committed in states that are not parties to the Convention against Torture may therefore be brought to trial elsewhere on the basis of universal jurisdiction. 76 Subsequently, the connection between torture and terrorist acts is very clear.
One general principle of law is of key importance to our analysis, Delicta puniri reipublicae interest (The punishment of crimes is in the public interest). 77 Obviously, this general principle of law may be transposed to the international legal order since it recognizes a fundamental value that informs all or part of a legal system. 78 From this perspective, universal jurisdiction is not a prima facie general principle of international law; rather, as a consequence of the delicta puniri reipublicae interest principle, it falls within the area of International Criminal Law. This, therefore, is a legal principle of International Criminal Law deduced from a general principle of law, but also induced by recognition of that principle. As Luis Peraza Parga recognizes, 'the principle of universal jurisdiction is easy to explain, but complicated to interpret and execute'.
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Some authors have questioned whether all states have an interest in combatting terrorism. 80 Indeed, there may be states that harbour or protect terrorists for their own interests. However, as Judge Tanaka stated in his dissenting opinion in the Judgment of the International Court of Justice in the Matter of South-West Africa, 'the recognition of a principle by civilized nations (...) does not mean recognition by all civilized nations, nor does it mean recognition by an official act such as a legislative act'. 81 These principles can, therefore, be deduced or induced, and their recognition or discovery is linked to jurisprudence, to doctrine or to the subjects of the legal system, through their own practice or unilateral acts.
Universal jurisdiction is a specific principle of International Criminal Law. It is therefore an abstract proposal that lends support to the idea that if a norm of International Criminal Law is violated (through acts classed as terrorist acts), those interested in the reestablishment of that norm must all be its subjects. It is the very basis by which states are obliged not to recognize unlawful situations. Furthermore, if we consider that these are serious violations of human rights, involving terrorist acts, which have an aspect that necessarily derives from natural law, then a legal principle can be said to exist attributing competence to the state for the exercise of universal jurisdiction against terrorist acts.
Universal jurisdiction is thus an ontological element of international law that determines the existence of and requirement for what is just. It is, then, an imperative of social awareness. In this sense, it is a legal principle. As Yoram Dinstein put it some years ago, individual responsibility means subjection to criminal sanctions. Distein states:
When an individual human being contravenes an international duty binding him directly, he commits an international offence and risks his life, liberty or property. Hence, international human duties are inextricably linked to the development of international criminal law. 82 However, the existence of the principle of universal jurisdiction is not sufficient for its exercise or for the attribution of powers to a judge to try the matters involved therein. It also requires an internal law attributing competence or, at the very least, a minimum practice that could be invoked as a basis for the existence of the principle in those systems that allow it. Is this, then, a subsidiary principle? This would appear to be the logical deduction if it is viewed as a corollary of the principle of aut dedere aut judicare. Nevertheless, the duty to aut dedere aut judicare is exclusively conventional in nature. In this conventional context, therefore, this obligation aut dedere aut judicare is a corollary of the principle of universal jurisdiction, whereas in the context of the general norms of international law, it is not. It is true that there is doctrine, albeit very qualified, which considers that the circumstances exist to establish a requirement to apply an in fieri rule of customary law, such as the acceptance of the aut dedere aut judicare duty, as stated in the preliminary report on the Obligation to Extradite or Judge (aut dedere aut judicare) by Zdzislaw Galicki, Special Rapporteur of the United Nations, in 2006. 83 However this cannot be conclusively stated at this time.
Perhaps, as we shall see, this duty to aut dedere aut judicare might be called -as Jaume Ferrer does-universal (or conditional) territorial jurisdiction, 84 which would explain the confusion. The invocation of the principle of universal jurisdiction might, therefore, be seen to be what some writers call a delegated principle. In this regard, however, I fully share Jean-Michael Simon's idea, when he says that it is not a matter of 'delegating a competence' but rather that this interest constitutes per se a sufficiently relevant contact in legal terms. 85 When universal jurisdiction is viewed as a corollary of the principle of aut dedere aut judicare, the obligation for the state is resolved with its obligation in the right of option. On the contrary, when the source of the principle of universal jurisdiction takes the form of a general norm, no duty is generated on the state, but rather, a right. Professor Sánchez Legido develops this idea, and he relies on doctrine, international jurisprudence, the position of the United Nations' International Law Commission and, even, the position of some cases of domestic law. 86 Luis Benavides considers that the principle of universal jurisdiction is an exceptional jurisdiction and an auxiliary principle, although he does not believe that the jurisdiction of the territorial state should take precedence 87 -a very important issue when it comes to the commission of terrorist acts. It cannot, therefore, be solely the corollary to the principle of aut dedere aut judicare, since this, assumes a duty of option, within the framework of the conventional. As Professor Benavides points out, universal jurisdiction is the result of the state's right to exercise this jurisdiction over the commission of certain international crimes, such as terrorist acts, but without obligation.
On the contrary, the principle of aut dedere aut judicare implies a duty of option or alternative within the conventional framework in which it is established. Indeed, Professor Benavides offers an interesting table showing the differences between the two legal institutions. Other differences include the fact that universal jurisdiction is a principle based on customary international law, which applies exceptionally to a limited number of crimes in all states. In the meantime, the principle of aut dedere aut judicare is a provision of the treaties, which today extends to more than twenty conventions applying to very different crimes, which can only be invoked by the States Parties. 88 One may or may not share his opinion, but one cannot deny that it is well grounded. However, we should consider that, today, the terrorist acts to which both principles can be applied coincide. For example, the legal basis for the existence of war crimes is not exclusively conventional. The same is true for genocide (where, incidentally, the Convention does not include the principle of aut dedere aut judicare), torture and many others. For this reason, among other considerations, the principle of reciprocity does not operate.
I therefore do not fully share the opinion of those, like Eric David, 89 who consider that the aut dedere aut judicare principle can be applied to genocide (like any terrorist act to which universal jurisdiction may be applied, as the International Tribunal for the former Yugoslavia does with respect to war crimes) 90 even if it is not expressly recognized in the 1948 Convention. I do believe, in contrast, that the principle of universal jurisdiction can be applied to it, since the legal basis is the violation of a rule of ius cogens, which is customary and not exclusively conventional in nature.
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This difference between the principle of universal jurisdiction and the principle of aut dedere aut judicarem is so important that it means that many writers (including leading magistrates of the International Court of Justice) have been unable to distinguish between the two principles. This has led some authors to consider that the application of the principle of universal jurisdiction requires the physical presence of the accused in the territory of the state in which it is being exercised, as if dealing with the principle of aut dedere aut judicare, for which such physical presence is required.
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This is also the position of the International Law Commission of the United Nations, as stated in its last draft of 1996 on the Code of Crimes against the Peace and Security of Mankind. In Article 9, entitled 'Obligation to extradite or prosecute' (which in itself gives some idea of the IDC's identification of the principle of universal jurisdiction with the principle of aut dedere aut judicare), the latter principle is specifically identified as a conventional principle (of the Code) which would force extradition or prosecution 93 . This formulation, which by dint of repetition is becoming a classic, requires no further commentary. However, in his comments on Art. 8, the general rapporteur states that Jurisdiction over the crimes covered by the Code is determined in the first case by international law and in the second case by national law. As regards international law, any State party is entitled to exercise jurisdiction over an individual allegedly responsible for a crime under international law set out in articles 17 to 20 who is present in its territory under the principle of 'universal jurisdiction' set forth in Article 9. 94 One can see how States Parties identify the two principles as one. I have already expressed my opinion on this matter. These are two principles of a different nature. In the conventional framework, the aut dedere aut judicare principle is a corollary of the principle of universal jurisdiction. In any case, had these statements been made in 2018 rather than 1996, they might have been quite different, since in the intervening time there have been increasing data pointing to other considerations, including internal rules and the jurisprudence of numerous domestic courts. The International Court of Justice had an opportunity to rule on this aspect yet failed to do so. I am referring to the Yerodia Ndombasi case, in which Congo brought a case against Belgium for its attempt to apply universal jurisdiction against A. Yerodia Ndombasi, the Congolese Minister of Foreign Affairs, for international crimes. 95 However, the basis of the case is different, since it involves immunity from jurisdiction rather than from universal jurisdiction. In this regard, it is interesting to note the new article 12 bis of the Belgian Code of Criminal Procedure, introduced by an act of 5 August 2003, which recognizes that the Belgian courts will be competent to try serious breaches of International Humanitarian Law (to which the law expressly refers) when a conventional or customary international law allows Belgium to prosecute the authors.
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As we can see, the subsequent conclusion is that Belgium formally recognizes the possibility that there are customary international rules that allow it to prosecute defendants not under its jurisdiction for war crimes or crimes against humanity. In my personal judgement, therefore, judicial proceedings can be initiated, in application of the principle of universal jurisdiction, by an internal judicial body of a state, even when the accused is not physically present within its territory. This would not be possible if it were the aut dedere aut judicare principle that was being applied. The aut dedere aut judicare principle is different in nature and requires the physical presence of the person against whom the request for extradition has been made. In other words, the state has an obligation to choose one option or another, which is not the same as the right of the state to initiate the procedure of universal jurisdiction. This does not mean that the prosecution can be carried out in absentia, which is a practice prohibited by many internal legal systems and opposed by international human rights law.
Universal jurisdiction rests on the doctrine that the defendant is not prosecuted in the country in which he is a national or where he resides; acting subsidiarily, and in order to prevent impunity, another state may request his or her presence and make that request within the framework of a procedure for which it is competent under its internal legislation, under conventional international legislation or under the customary norm based on the principle of universal jurisdiction. As Professor Reinoso Barbero says, 97 the principle of universal jurisdiction cannot contradict other norms. As for the customary nature of universal jurisdiction, in the case of terrorist acts, we must logically proceed to examine the practice of states. The Israeli Supreme Court, in the Eichman Case, argued that the basis of its jurisdiction is customary law. However, at the time when the judgment was served, on 20 May 1962, no other judgment on the matter of genocide had ever been issued to establish the opinio iuris required by a customary norm
98
. Nonetheless, the Supreme Court of Israel concluded that such crimes 'violated the universal moral values and humanitarian principles that lie hidden in the criminal law systems adopted by civilized nations'. this finding. Professor Fletcher, for example, does not believe that customary law serves as a basis for criminal justice; in his opinion, the principle of non bis in idem is often at stake. The great concern of such writers involves the rights of the accused. 102 Although I appreciate these arguments, I do not share them; in international law, custom is a very important source of law and, therefore, also of International Criminal Law. Indeed, the Statute of the International Criminal Court accepts customary norm as applicable law. 103 Some have argued that this norm is only practised in Western Europe and should not therefore be taken to signify a practice generally accepted as a right. This might well appear to be true, given the various cases taken in Spain, France, 104 Belgium, the United Kingdom and the Netherlands. 105 Moreover, it may be true that all the cases brought before the different jurisdictions have proved complex, among other reasons because they cover new ground with respect to ordinary criminal systems. However, Human Rights Watch believe that the fair and effective exercise of universal jurisdiction is achievable where there is the right combination of appropriate laws, adequate resources, institutional commitments and political will. 106 However, as I have said, this is a question of appearance; although it is true that most of the cases in which the exercise of universal jurisdiction could be invoked have taken place in the European legal world, many other states throughout the world are doing the same. They include Mexico, in the case of Manuel Cavallo, who was extradited to Spain for crimes against humanity, Afghanistan, which allowed British police officers to investigate the commission of crimes against humanity on its territory and Ghana, Chad, Togo and Guatemala, all of which allowed Belgian officers to investigate crimes subject to universal jurisdiction on their own territory. 107 It is, therefore, important to note that the application of universal jurisdiction, in addition to the many considerations that may be inferred from the different legal instruments, represents a customary norm that has been transposed into the internal order of many states, including Spain.
Giulia Pinzauti considers that the existence of an international norm, in this customary case, which establishes universal jurisdiction, is sufficient for an internal tribunal to be accused of acting ultra vires. 108 As I have stated, I believe she is correct; however, jurisdiction and lack of competence of a specific internal tribunal are two distinct issues. The principle of universal jurisdiction cannot be questioned on the grounds of the incompetence of the judges of a given state to try acts committed during periods of armed conflict that may be classed as internal. Indeed, in the Tadic Case, the Tribunal for the Former Yugoslavia reminds us that: customary international law imposes criminal liability for serious violations of common article 3, as supplemented by other general principles and rules on the protection of victims of human rights violations. internal armed conflicts. 109 This precisely entails the application of the principle of universal jurisdiction, which is not only a conventional norm provided for in many international treaties (as already deduced), but corresponds to a well-established opinio iuris. 110 Indeed, the grounds adduced by the Israeli Court in the Eichmann Case, were as follows:
The 'right to punish' the accused by the State of Israel arises ... from two cumulative sources: a universal source (pertaining to the whole of mankind) which vests the right to prosecute and punish crimes of this order in every state within the family of nations; and a specific national source which gives the victim nation the right to try any who assault their existence. 111 Moreover, the existence or absence of the State of Israel at the time of the commission of crimes is not even questioned. In this sense, the Israeli Court ignored even conventional obligations, centring the basis of its argumentation on customary law, when it stated that Israel has the faculty [...] as the guardian of international law and agent for its implementation, to prosecute to the appellant. This being the case, no significance attaches to the fact that the State of Israel did not exist when the crimes were perpetrated. 112 In Demjanjuk v. Petrovski, the United States Court of Appeals, in 1985, 113 decided to accede to Israel's request to extradite the former guard of a Nazi concentration camp, also based on the principle of universal jurisdiction, despite the fact that the crime the crime did not occur either on the territory of the United States or of Israel and had not been committed by or against Israeli citizens. This case was cited in the appeal proceedings in the Pinochet Case, before the British House of Lords, where Lord Browne-Wilkinson said:
[t]he jus cogens nature of the international crime of torture justifies states in taking universal jurisdiction over torture wherever committed. International law provides that offences jus cogens may be punished by any state because the offenders are 'common enemies of all mankind and all nations have an equal interest in their apprehension and prosecution'.
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The famous Filartiga Case, among others, confirmed this view, given that a US Federal Court tried Mr. Filartiga, a former member of the Paraguayan political police, despite the fact that the crimes had not been committed in the territory of the United States and did not involve US citizens. 115 The principle of universal jurisdiction, including within the framework of terrorist acts, has been sufficiently invoked by states (and not only by Western European states) to construct it as part of the corpus iuris of international law. 116 It is true that there is a growing tide of fear regarding the exercise of universal jurisdiction due to the political problems it might raise. It is perhaps for this reason that the EU Directive on combatting terrorism provides states with a wide margin of appreciation to establish their jurisdiction over the offenses covered in the directive. 117 There are already many internal rules in place allowing the exercise of universal jurisdiction, without requiring its use to be bound to international treaties. Some refer to specific crimes, such as the Austrian Criminal Code, 118 the Organic Act of the Spanish Judiciary (which lists certain crimes, including terrorism, although with limitations, in addition to others provided for in binding treaties for Spain), the Belarusian model (similar to Spain's), the Belgian model, 119 the Canadian model 120 and the Danish model. 121 Others expressly mention this type of jurisdiction by referring to its general rules. This is the case of Croatia, 122 perpetrator's presence on Spanish soil, having arrived in the country to testify in another trial relating to the so-called 'death flights'.
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Conclusion
The international crime of terrorism has only relatively recently been created. Numerous international treaties establish the possibility of the exercise of universal jurisdiction. For example, in the framework of International Humanitarian Law, war crimes specifically classed as terrorist acts and even those terrorist acts whose human consequences are mentioned, expressly include the possibility of the exercise of universal jurisdiction, which goes beyond the simple application of the principle of aut dedere aut judicare. This is also the case when the classification of terrorist acts coincides with crimes against humanity. In addition, there are specific terrorist acts for which international law has provided international treaties that generate obligations, including the principle of aut dedere aut judicare and even the exercise of its parent principle of universal jurisdiction.
Today, no one would argue that torture or genocide or terrorism constitute assaults only on individual victims. Rather, they are considered to have a collective victim: the international community. Therefore, their criminalisation cannot be limited to the territory of the state with jurisdiction over the victim, the offender or the commission of the facts, but to the entire territory of the planet. This is reflected in the attitude of the states in international scenarios, or in their own internal legal systems, as well as in some jurisprudence and much of the doctrine. It has served, then, as a ratio decidendi for numerous internal rules and in numerous court cases. The corollary of the principle of universal jurisdiction in the conventional framework is the duty of aut dedere aut judicare, which differs from its parent principle in that it imposes an obligation of option, while the parent principle takes the form of law without constituting a legal obligation. The legal principle of universal jurisdiction has served as a basis for states to initiate a process of affirmation of the norm, through which it has been incorporated into the legal order in the form of customary norms.
Such legal manifestations can be seen in the amendments and incorporations being made to domestic legal systems, in the acceptance of cooperation in judicial or police assistance when it comes to the exercise of this jurisdiction by other states, in the lack of persistent objectors to the generality of the customary norm, etc.
Obviously, the opinio iuris of this norm is clearly determined by the position of the subjects of the right. It is constructed by their stances in international organizations, their internal legal reforms and their attempts to limit it. However, it is also true that some states, more out of fear than reason, are beginning to turn away from establishing specific competences for their own courts, even if they cannot renounce the universal jurisdiction, to which they are subject by their own opinio iuris. * www.grojil.org
